PUSHING SOFT DRINKS

‘POURING RIGHTS”

| HAD NEVER HEARD OF “POURING RIGHTS" UNTIL LATE IN 1998
when I received a telephone call from a representative of the New York
State School Food Service Association, inviting me to comment on that
topic at its next meeting. She explained that the term referred to a recent
development in food marketing: large payments from soft drink compa-
nies to school districts in return for the right to sell that com pany’s prod-
ucts—and only those products—in every one of the district’s schools, |
was aware that colleges and universities had negotiated vending contracts
with soft drink companies, and I knew that nutritionists and school food
service directors had long been concerned that soft drinks and other top-
of-the-Pyramid foods were sold in competition with the more nutritious
foods provided by federally supported school meal programs. Although
these contracts seemed to raise special concerns about their effects on

children’s diets, I had not heard debates about their health implications at
professional meetings, nor had I heard discussions of their potential for

fostering an environment that might actively promote soft drink con-

sumption at the expense of more appropriate food choices. As I soon

learned, the loudest protests against these contracts were coming instead

from competing soft drink companies. These companies objected to

restraints on their trade and on consumers’ “freedom of choice” in the

marketplace. As this chapter explains, soft drinks raise nutritional issues

that place them at the forefront of present-day dietary concerns. For this

reason, pouring-rights contracts illustrate some of the more disturbing
consequences of “eat more” marketing imperatives,
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WHY CARE ABOUT SOFT DRINKS?

For the purposes of this discussion, a soft drink is a soda made from car-
bonated water, added sugar, and flavors. Diet sodas substitute artificial
sweeteners for the sugar but are not consumed by children to any great
extent. By this definition, a soft drink is the quintessential “junk food”—
high in calories but low in nutrients. A 12-ounce can contains about 1.5
ounces of sugar and 160 calories, but so little else of nutritional value
that the Center for Science in the Public Interest rightfully refers to soft
drinks as “liquid candy.”! From a nutritional standpoint, water or
almost any other beverage is a better option. As shown in Table 23, a 12-
ounce glass of orange juice—even that reconstituted from cans—provides
substantial amounts of vitamin A, folic acid, potassium, and other vita-
mins and minerals along with its sugar and calories, as does an equivalent
amount of 1% low-fat milk. Worse, soft drinks are the single greatest
source of caffeine in children’s diets; a 12-ounce can of cola contains
about 45 milligrams but the amounts in more potent soft drinks can
exceed 1oo milligrams—a level approaching that found in coffee.?

If soft drinks were occasional treats, no nutritionist would be the
slightest bit concerned about them. But they are produced and con-
sumed in vast quantities. As shown in Table 24, soft drinks have
replaced milk in the diets of many American children as well as adults.
School purchases reflect such trends. From 1985 to 1997, school districts
decreased the amounts of milk they bought by nearly 30% and increased

TABLE 23. The nutrient composition of soft drinks, per 12-ounce serving, in
comparison to orange juice and low-fat milk

Coca-Cola Pepsi  Orange Juice*  Low-Fat 1% Milk

Calories 154 160 168 153
Sugar, g 40 40 40 18
Vitamin A, IU 0 0 291 750
Vitamin C, mg 0 0 146 3
Folic acid, pg 0 0 164 18
Calcium, mg 0 0 33 450
Potassium, mg 0 0 711 ‘ 352
Magnesium, mg 0 0 36 51
Phosphate, mg 54 55 60 353

SOURCE: J.A.T. Pennington, Bowes & Church’s Food Values of Portions Commonly Used, 16th
ed. (Philadelphia: ].B. Lippincott Co, 1994) IU = international units, g = grams, mg = milligrams, and pg
= micrograms.

*Made from frozen concentrate.
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TABLE 24. Beverages available, gallons per person per year,? in the U.S. food
supply, 1970-1997

Soft Drinks

Diet Regular Juice Milk
1970 2.1 222 5.7 31.3
1975 32 25.0 6.9 29.5
1980 51 29.9 7.4 27.6
1985 7.1 28.7 8.3 26.7
1990 10.7 356 7.9 25.7
1995 11.8 39.8 8.7 24.3
1997 11.6 41.4 9.2 24,0

SOURCE: ].J. Putnam and J. E. Alishouse. Food Consumption, Prices, and Expenditures, 1970~
1997. (Washington, DC: USDA, 1999).

*One gallon = 128 ounces. The annual supply of r2-ounce soft drinks in the United States in 1 997 is
equivalent to 442 regular drinks and 124 diet drinks per capita.

their purchases of carbonated sodas by an impressive 1,100%3 From
1970 to 1997, the production of sugar-sweetened sodas increased from
22 to 41 gallons per person per year. These volumes require translation;
they mean that the yearly per person supply of 12-ounce soft drinks in the
United States is equivalent to 442 regular and 124 diet drinks (total 556).
On average, enough regular soda is produced to supply every American
adule, child, and infant with 1.2 daily r2-ounce drinks, or nearly 200
calories per day from this source alone. The production of diet sodas also
rose during this period, from 2 to nearly 12 gallons per person per year.

I must emphasize that these are production figures that for the most
part overestimate consumption; they do not necessarily reflect the
amounts people actually drink. Surveys of actual dietary intake, on the
other hand, tend to underestimate consumption, but they too indicate
increasing intake of soft drinks by children, and especially by teenagers.
As shown in Table 25, children begin drinking these beverages very early
in life and steadily increase the amounts they consume through adoles-
cence and young adulthood. One national survey reported that children
aged 2~17 increased their average daily intake of sugar-sweetened soft
drinks from just under 7 ounces to nearly 10 ounces just from the early to
mid-1990s.* USDA data from 1994-1995 indicated that girls aged 12~19
drank 12 ounces of regular soda (160 calories) on average, and boys
drank 21 ounces (280 calories). Diet sodas barely enter into this picture;
on an average day, girls were drinking an additional 2. ounces per day of
diet soda, and boys 1 additional ounce.S For children at the higher levels




taking the large
and sales taxes into consideration, soft drink
lose money on those deals.

I could not obtain reliable saes figures, but school food service direc-
tors laughed at the Suggestion that studens might consume ap average of
one case (24 r2-ounce sodas) per year; they thought one soda per day
Was more realistic, at least for high school students. The quoted com-
ments of 3 marketing consultant hjred by 63 school Systems to negotiate
such contracts Support this higher estimate,16 Ap official of 4 school dis-
trict in New York state told me that hjg students drink so many sodas
that the biggest problem is keeping the vending machineg stocked, and

initial lumnp-sum Payments
Companies were unlikely to

are a better value (5.0~7.5 cents Per ounce compared ¢ 8.3 cents per
ounce for the I2-ounce can). In addj
screw-




to such contracts
fold increase jn just 2 years,18 [, the contract thar
set the Standard, a § 3-school Colorado district relinquished jts Pepsi

school district i Albany, the state Capital, negotiated a contract with
Coca-Cola worth just $667,000 byt only for five Years, because the school
board wanted to retain some flexibility in the marketplace 21
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drink. At first glance, the financial advantages to the schools may seem
impressive, especially because 2 significant part of the funding comes in
n immediate lump sum thar is not tied to sales, Most schools use the

drinks to faculty, staff, and students. Not that they necessarily mind
doing so. In a letter widely circulated on the Internet and reprinted in a
national magazine, a Colorado district administrator who signed himself
“The Coke Dude” announced payments of $3,000, $1 §,000, and
$25,000, respectively, to his elementary, middle, and high schoo] princi-
pals—along with some ground rules:

We must sell 70,000 cases of product . . . ar Jeast once during the firgt three
years of the contract. If we reach this goal, your school allotments will be
guaranteed for the next seven years. ... If 35,439 staff and students buy one
Coke product every other day for a schoo| year, we will double the required
quota. Here is how we can do jt. . . . Allow students to purchase and consume
vended products throughout the day. ... Iknow this Is “just one more thing
from downtown,” but the long-term benefits are worth jt.22
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Early in 1999, at the New York State conference | attended, the par-
ticipating school food service directors expressed strong disagreement
with such views, They were deeply troubled by a broad range of issues
related to the length, exclusivity, and financial terms of the contracts, to
the lack of adequate federal oversight of foods sold in competition with
school meals, and to the widespread failure of schools to enforce even the
weak rules that do exist. In particular, they worried about the conse-
quences of pouring-rights contracts for the economic viability of school
food service operations and the integrity of the schools’ educational mis-
sion—all for good reason.

The typical pouring-rights contract period greatly exceeds the tenure
of most school boards; boards cannot be held accountable when schools
are locked into contracts that may prove unfavora ble—financially or oth-
erwise—in later years. Not surprisingly, the exclusivity feature frustrates
competing soft drink companies that would like to sell their products to
school children. A representative of one such company told conference
participants that publicly supported schools have no right to dictate what
students eat, when parents and children might want something else. Only
in prisons, he said, are brands forced upon populations in this manner.

Indeed, the exclusivity of the contracts leads to situations so patently
absurd as to elicit nationwide media attention. In one incident, a high
school in Georgia suspended a senior student because he wore a shirt
sporting a Pepsi logo to a “Coke Day” rally sponsored by the student
government. To avoid such embarrassing attention, New York State
Education Department contracts include a noteworthy clause that explic-
itly permits students, employees, and guests to drink and wear products
that bear competing logos on school grounds,20

A critical question is whether the contracts encourage greater con-
sumption of soft drinks. People who track trends in pouring-rights con-
tracts think that is exactly what they do: “What we have seen in just
about every exclusive contract around the country is a resulting increase
in the amount of soda consumed by students. . . . There’s almost always
an increase in the number of vending machines, and they’re put into
schools that previously didn’t have them. . . . They’re also putting ma-
chines in schools with younger children.”?* If children are drinking soft
drinks, they are less likely to be eating more nutritious foods, especially
those offered in school meal programs. This brings us to the issue of com-
petition with school meals. As we shall see, pouring-rights contracts
affect federal regulations for competitive foods, and we must now turn to
a discussion of this otherwise obscure area of federal policy.
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COMPETING FOR STUDENTS’ COINS AND APPETITES

Soft drinks have long concerned federa] regulators. In 19 14, for example,
Harvey Wiley, then head of the forerunner of today’s Food and Drug
Administration, said of such products, “While the miscellaneous bottled
soft drinks on the market with the exception of those bearing habit-
forming drugs, such as Coca-Cola (caffeine), cannot be said to be
absolutely injurious, they fepresent to my mind second grade products
of miscellaneous composition which does not fecommend them for cop-
sumption by the young. ... Why give your child [these] . .. when you can
always obtain . . . pure fruit juices obtained direct from the lime, the
berry, the orange or lemon 25

Sales of soft drinks in schools, however, are permitted as a result of
amendments to the Child Nutrition Act of ¢ 966, which in turn amended
provisions of the Nationa] School Lunch Act of 1946. As outlined in
Table 26, the history of regulations dealing with sales of soft drinks and
other “junk foods” (graciously defined by Congress as “foods of minimal
nutritional value”) is part of a 50-year saga of nearly annual tinkering
with the rules that govern the school lunch and schoo] breakfast pro-
grams. The regulations for sales of soft drinks and other “competitive”
foods—foods that children mighe buy instead of federally supported
meals in the school cafeteria—constitute a minuscule part of the saga, but
they illustrate the Way commercial interests dominate congressional deci-
sions about matters thar affect the health of children,

For more than 30 years, in efforts to protect the nutritional and eco-

children’s health.

By the late x960s, coin-operated vending machines selling soft drinks
and snacks were already well established in schools, Parents, school offi-
cials, health authorities, and even Congress could recognize as “an obvi-
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1946  National School Lunch Act passed to promote use of surplus agricul-

tural commodities in school meals as a Wway to improve the nutri-
tional status of low-income children,

1966 Child Nutrition Act requires USDA to develop regulations governing
nutritional aspects of schoo] meal programs.

15970 Amendments to 1966 act ban sales of competitive foods in or near
school cafeteriag during mealtimes but allow individual foods served
in school meals to be sold competitively at other times and places, in
effect restricting only soft drinks and candies.

1972 Amendments permit sales of competitive foods during mealtimes if
proceeds benefit schools or school groups, and transfer authority to
regulate competitive foods from USDA to state and local boards of
education.

1977 Amendments restore USDA’s authority to regulate competitive foods,

1978  USDA Proposes rules restricting sales of foods of “minimal nutritional
value”—soft drinks, water ices, chewing gum, certain candies—from
the beginning of the schoo] day until after the last lunch period;
withdraws proposal in response to comments.

1979  USDA again proposes rules; PepsiCo organizes letter-writing campaign
opposing USDA authority.

1980  USDA issues final rules similar to those proposed in 1978, National

school cafeterias.”27 Iy, 1970 Congress passed amendments that allowe
the USDA to block sales of competitive foods at the same time and place
as school meals were offered (that is, in the school cafeteria during lunch

the proceeds went to the schools or to approved student organizations.
They also induced Congress to remove the USDA’s authority to regulatc
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TABLE 26. {continued)

1983

1985

1990
1991

1994

1995
1998
1999
2000

ban competitive foods but would only r
other foods of minimal nut

contribution to children’s diets, »29

U.S. Appeals Court rules that USDA cannot impose “time-and-place”
restrictions on sales of competitive foods.

USDA revises rules; prohibits sales of competitive foods of minjmaj
nutritional valye only during lunch periods in cafeterias; permits

such sales at all other times and places, with no restrictions on
allocation of revenues.

Citizens Commission on

terest (CSPI) petitions USDA to

ndards for good nutrition,
CSPI publishes Liquid Candy: Hoy, Soft Drinks Are Harmin
Americans’ Health; urges schools to stop selling soft drinks,
USDA places soft drinks at the “eat Jess” tip of its Food Guide
Pyramid for children aged 2-6.

Public Health Service calls for an improvement in the dietary quality
of meals and snacks served in schools. Text of Dietary Guidelines
suggests reducing intake of added sugars by limiting use of soft

drinks. General Accounting Office issues report on school
commercialism.

estrict sales of soft drinks and

ritional value that “did not make a positive




of soft drinks until the end of the school lunch period,30

In the early 1 980s, encouraged by the election of a more conservativ
administration, soft drink producers tried a more aggressive tactic. The
took the USDA to court, charging that its regulations were “arbitrary
capricious, and an abuse of discretion . . . and in excess of statutory juris
diction.” The District Court dismissed the complaint, stating that “it js a,
obvious fact of life that a -+ - vending machine, no matter where located
‘an act as a magnet for any child who inclines to the non-nutritious, ”2

As might be expected, this ruling stimulated sales of competitive foods
(with the equally predictable result that school food service operations
lost revenue) leading advocacy 8roups to renew their efforts to restrict
such sales. They encouraged Senator Patrick Leahy (Dem-VT), then chair
ture Committee, to introduce a bill to
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venator Leahy as complaining that “the company puts profit ahead of
hildren’s health. . . . [K]ids have no money, no political clout, no politi-
«al action committees. . . . If Coke wins, children lose.”32 In hearings on
his bill, the senator charged that “some local officials were being misled
hy Coca-Cola or other bottlers into believing that they had to allow soda
machines in their schools.” Congress, he said, should put the health of
<hildren above corporate profits,3?
According to the New York Times, a spokesman for Coca-Cola
trgued that his company makes “no nutritional claims for soft drinks . . .
but they can be part of a balanced diet. Our strategy is ubiquity. We want
to put soft drinks within arm’s reach of desire . . . [and] schools are one
vhannel we want to make them available in.” A lobbyist for the soft drink
industry explained to a reporter, “You have no evidence that the con-
sumption of soft drinks is in any way harmful.”3* This same lobbyist told
a Senate committee, “We qQuestion whether there is a need for ‘Big
Brother’ in the form of USDA injecting itself into . . . decisions when it
vomes to refreshment choices.”33 School principals also opposed the bill
on the grounds that it would interfere with their ability to bring in rev-
enue for discretionary activities.
Such objections convinced Congress to retain the permissive regula-
tions. In discussions of amendments to the School Lunch Act passed in
1994, a Senate committee suggested that the USDA should instead
develop “model language” to restrict sales of soft drinks and other such
foods in elementary schools before the end of the last lunch period, but it
left the decision about whether to adopt that language to the discretion of
state and local school authorities, Congress advised the USDA to send a
letter to secondary schools reminding them that federal laws restricted
profit-making sales of soft drinks in food service areas during lunch peri-
ods.** When advocacy groups called on the USDA to impose tighter con-
trols on vended and competitive foods, officials explained that Congress

had given the agency no authority to regulate the sale of foods outside the
food service area.36

As had been the case since 1
invited state and local school auth
tions on sales of competitive food
State regulations enacted in 1987

972, the 1994 amendments explicitly
orities to impose more stringent restric-
s, and several have done so. New York

, for example, follow the earlier, more
restrictive USDA proposals: “From the beginning of the school day until

the end of the last scheduled meal period, no sweetened soda water, no
chewing gum, no candy including hard candy, jellies, gums, marshmal-
low candies, fondant, licorice, spun candy and candy coated popcorn,




ion to Stop such practices; “N utrition doesn’c 80 better
with Coke of Pepsi at lunchtime .. [Thhis is a loophole~big enough to
drive a truck through—that hurts our children . . . nor unlike the old days
when the tobacco companies would hand oy¢ free cigarettes to kids.»38
Furthermore, the companies developed Sweetened fruit “drinks” that can
be sold on lunch lines; these contain just barely enough juice (s %) to get

Some evidence, limjted though it may be, suggests the ubiquity of ryje
breaking. A Survey of 55 Minnesota high schools found that 95% of the
schools that hag vending machines left them unlocked and thus accessibe
during some school hours, 29% lef them unlocked all day, and 1 5% left
them open during the lunch period—despite stare regulations that -
courage sales of soft drinks during lunch periods. The same survey also
found that 60% of the vending machines were located in cafeterias and
that another 33% were near the cafeterias.39 A Nationwide survey by the
General Accounting Office found that 209 of U.S. schools 8ave students
access to vended snacks and drinks during lunch Periods and that e,
thirds allowed other competitjve foods to be sold during lunchtimes 40 A
more recent USDA Survey reported that about one-fourth of all school.
had vending machines located in or near the cafeteria 41 [ nothing els.,

City—public schoo] parents—who can Jeagt afford it,” the suit argi|
that officials are obligated to comply with existing laws, 42 After a rv.,
year delay, the cougy ruled that the Board of Education mys; comply wni,
the law and stop selling foods of minimal nutritiona] value until afrer ().,
last lunch period. If schools wanted to sell foods such as sweetened ...
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drinks during lunch periods, they would have to ask the head of the city’s
school food service operations for permission, Whether schools will com-

This combination of circumstances has forced school food service
departments to put substantial effort jnto recruiting participants through
development of in-house food brands, restaurant-type menus, food
courts, food carts, and new food items that can be purchased Separately
from meals. They also are forced to seek ways to improve the Image of
school meals, stimulate demand for more healthful food choices, and

Using them saves money for the schools.3
That soft drink companies deliberately compete with school meals
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One goal of the 1o-year plan released in 2000 is to increase the per-
centage of children and adolescents aged 6 to 19 years whose intake of
meals and snacks at schools contributes appropriate proportions of nutri-
ents and calories. The plan specifically recognizes that students today
have “increased food options™ at school. Thus, creating an environment
supportive of healthful diets would help schools promote health as well
as learning readiness.*¢ Because this goal applies to foods served in snack
bars, school stores, and vending machines, improving the nutritional
quality of competitive foods has now been incorporated as a formal com-
ponent of national nutrition policy. It is as yet uncertain whether and
how government agencies will implement this policy.

PRESERVING “THAT BRIEF SHINING OASIS”

The attention that soft drink companies have recently focused on chil-
dren in grades K-12 can be seen as part of the increasing intrusiveness of
commercial interests into American schools. Companies routinely market
food products to children in and out of school; these activities are now so
common as to be taken for granted and accepted with minimal debate.
The companies—and the school officials who contract with them-—
implicitly assume that soft drinks are appropriate fare for school-age chil-
dren, rather than milk, juice, or water, any of which would be a better
nutritional choice.

Here too, the level of cynicism is especially disturbing. What are we to
make of the comments of a PepsiCo official who casually mentions that
“marketing to the 8- to 12-year-old set is a priority,” as though it were
unquestionably appropriate for a soft drink company to direct sales
efforts to such young children? * And how are we to take the following
comment attributed to a consultant who helps schools obtain contracts?
He says that pouring-rights contracts make schools more realistic for
children: “If you have no advertising in schools at all, it doesn’t give our
young people an accurate picture of our society.” ¢

Pouring-rights agreements clearly teach students that school officials
are willing to compromise’ nutritional principles for financial reasons,
even when the linking of payments to higher-consumption goals puts
them in the position of advocates for soft drink consumption. When a
school administrator tells a reporter that “the nutrition aspect is impor-
tant, but ’'m ambivalent about it,” he reveals his priorities; such ambiva-
lence contributes to student attitudes that nutrition and health are not

—— " g, e i s, Bl e P
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important concerng 47 All too rare js the school administrator who is
brave enough to say, “Marters involving money properly stop at the
schoolhouse door” or to insist that “education and marketing are like oil
and water.”#8 AJ] o0 few newspapers are willing to admit discomfort
with the deals schools make with soda companies, and to argue that “the
more things in a schoo] that are for sale . | . the less the schoo] can claim
to offer that brief shining oasis” from the fampant commercialism ajmed
at children everywhere else, 49

the dietary intake f children and to reduce rates of childhood obesity.
Even though colleges (and now entire cities, such as Huntington Beach,
California) have become advertising vehicles for soft drink companies,
elementary and secondary school students surely deserve some protection
against commercig] interests that contribute to poor nutrition outside of
school, as wel] as within,

Soft drinks, of course, constitute just one example of industry market-
ing to children, but the health effects of this product are becoming

low-fat milk byt ¢o discourage consumption of sodas and sweetened fruit
drinks, €xcept as occasional desserts. In whar must be considered 4

Guide Pyramid for chiidren aged ,-¢ 50
Anticommercialism advocates urge students to identify and resjs;
school marketing, communities and states to require firm adherence 1,

existing regulations, and school boards to disallow exclusivity agree-

€rs are considering a range of pricing, tax, and other “environmenta|™
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strategies to improve the diets of schoolchildren, similar to those that |
and others have proposed to address current trends in obesity,5!

By 2001, such advocacy was beginning to have an effect. Days before
the inauguration of President George W. Bush, the USDA asked Congress
to “strengthen the statutory language to ensure that all foods sold or
served anywhere in the school during the school day meet nutrition stan-
dards.” 2 Soon after, Senator Leahy introduced a new bill to require the
USDA to ban or limit the sale of sof drinks and other com petitive “junk
foods™ before the end of the lunch period on the basis that “schoolchild-
ren are a captive market for soda vendors . . _ [and] our kids pay the price
when we give soft drink companies free reign to market their products in
school.”3 In Minnesota, a state senator introduced a bill to ban sales of
soda pop while school is in session, but it “failed in the committee BIG
TIME™ under pressure from lobbyists for soft drink companies and
school boards. 4

Despite such victories, but surely in response to the threat of legal
intervention, Coca-Cola announced that it would no lo

remain in schools, and business analysts thought it would have little
financial effect on the company, since school beverage sales “only”
accounted for 1% of its $20 billion in annual revenue, 55

Although pouring-rights contracts are only one component of an arse-
nal of food company marketing techniques, issues related to societal
inequities are central to the significance of these contracts as a public
health concern. Congressional rel

commercialism inherent in pouring-rights contracts and other marketing
efforts in schools would almost certainly be subjected to debate, and de-
partments of education, school boards, principals, and coaches would be

“Education cannot be funded by potato chip contracts, . . . [Clome back
and talk to me about nothing being wrong with these contracts when




R

218 - EXPLOITING KIDS, CORRUPTING SCHOOLS

there are Coca-Cola banners in the House of Representatives and mem-
bers of the U.S. Senate can only have a TV set if they watch Channel One
for x5 minutes a day.”’6 Pouring-rights contracts may solve immediate
problems of school funding, but their social cost is high, not least because
they erode efforts to establish adequate federal, state, and local funding
for public education. These contracts, therefore, point to the need for
much greater public attention to overall commercial pressures on children
and for a much greater level of critical scrutiny of such pressures by school
officials, legislators, health professionals, and the public.

In these chapters, I have focused on the ways in which food companies
use advertising and marketing methods to expand their base of con-
sumers by targeting young people. In the next section, we move on to an
even more powerful strategy: resistance to regulation. Part IV examines
the ways in which food companies—in this case, those that sell dietary
supplements—were able to obtain almost complete deregulation of their
products and, in the process, weaken the ability of the Food and Drug
Administration to regulate foods, as well.
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